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The world of directors’ and offi  cers’ liability is 
always dynamic, but 2017 was a parti cularly 
eventf ul year in the D&O liability arena. The 
year’s many developments have signifi cant 
implicati ons for what may lie ahead in 2018 – 
and possibly for years to come. These are the 
Top Ten D&O stories of 2017, with an eye towards 
future possibiliti es.

1. SECURITIES LAWSUIT FILINGS 
AT HISTORICALLY HIGH LEVELS 
IN 2017
There were a total of 415 securiti es class acti on 
lawsuit fi lings in 2017, the highest annual 
number of securiti es lawsuit fi lings in any year 
except 2001, when a wave of IPO laddering cases 
swelled the fi gures. The 2017 fi ling fi gures were 
themselves infl ated by the signifi cant number 
of federal court merger objecti on lawsuits. 
However, even if the 193 federal court merger-
related lawsuit fi lings are disregarded, the 222 
traditi onal securiti es class acti on lawsuit fi lings 
alone represent the highest annual number of 
securiti es suit fi lings since 2004 (when there were 
239 securiti es suit fi lings).

While the number of securiti es suit fi lings during 
the year is noteworthy, the more important story 
is the rate of liti gati on – that is, the number of 
securiti es suit fi lings relati ve to the number of 
public companies. The rate of securiti es liti gati on 
during 2017 was at historically high levels.

Using the number of publicly traded companies 
as of the end of 2016 for purposes of calculati ng 
an esti mated liti gati on rate (in the absence of 
2017 year-end fi gures), the 2017 liti gati on rate 
appears to be about 9% if all securiti es suit fi lings 
are taken into account, or about 4.8% if only the 
traditi onal securiti es suit fi lings are considered.

These 2017 liti gati on rate esti mates are 
signifi cantly higher than the equivalent 2016 
fi gures of 5.6% for all fi lings and 3.9% for 
traditi onal securiti es suits fi lings. Both of the 
esti mated 2017 liti gati on rates are also far above 
the 1997-2015 average annual liti gati on rate of 
2.8%. Even if the merger objecti on lawsuits are 
disregarded, the chances of a U.S.-listed company 
being hit with a traditi onal securiti es lawsuit in 
2017 was about 70% higher than the long-term 
historical average would otherwise suggest.

It may be important to note that the 2017 
securiti es lawsuit fi lings were not evenly 
distributed throughout the year. There were 
signifi cantly more securiti es suits fi led in the 
fi rst six months of 2017 than during the year’s 
second half. While the annual fi gures for 2017 
were elevated compared to historical norms, 
the declining number of fi lings as the year 
progressed may suggest a longer-term trend 
back toward more customary levels – or at least 
toward lower levels.

2. FEDERAL COURT MERGER 
OBJECTION LAWSUITS SURGE
As previously menti oned, an important part of 
the surge in 2017 securiti es suit fi lings is the shift  
of merger objecti on lawsuits from state to federal 
court. Of the 415 securiti es suit fi lings during 
2017, 193 (or about 46%) were merger objecti on 
suits. The 193 federal court merger objecti on 
lawsuits fi led during 2017 far exceeded the 80 
federal court merger objecti on lawsuit fi lings 
during the full year 2016.

The upsurge in the number of federal court 
merger objecti on lawsuit fi lings is a direct result 
of a series of Delaware state court rulings, 
culminati ng in the January 2016 ruling in the 
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securiti es liti gati on phenomenon, representi ng a 
signifi cant liti gati on exposure for companies and 
for their D&O insurers – turning D&O liti gati on 
into a frequency risk. 

3. THE TRUMP ADMINISTRATION 
RE-SHAPES THE FEDERAL 
JUDICIARY 
President Trump’s appointment of Neil Gorsuch 
to the U.S. Supreme Court represents one of his 
administrati on’s early accomplishments. However, 
as important as the U.S. Supreme Court is, it is 
through appointments to fi ll vacancies in the lower 
federal courts that the Trump administrati on may 
have its most signifi cant impact.

There are a signifi cant number of vacancies on 
the federal bench for President Trump to fi ll. As 
of December 29, 2017, there were 143 federal 
court judicial vacancies, representi ng about 16% 
of the authorized federal judgeships.

As of December 29, 2017, the Senate has 
confi rmed 19 Trump administrati on judicial 
nominees, including one Associate Justi ce of 
the Supreme Court, 12 judges for the United 
States Courts of Appeals, and six judges for the 
United States District Courts. Of even greater 
signifi cance, and as of the same date, there are 
50 Trump administrati on nominati ons to federal 
court judgeships awaiti ng Senate acti on, including 
seven for the Courts of Appeals and 43 for the 
District Courts.

As Democrati c Senator Chris Coons, a member 
of the Senate Judiciary Committ ee, was recently 
quoted as saying, President Trump’s infl uence 
on the federal judiciary as a result of his 
nominati ons “will be the single most important 
legacy of the Trump administrati on,” adding 
with respect to the kinds of candidates that the 
Trump administrati on has been nominati ng, 
that “given their youth and conservati sm, they 
will have a signifi cant impact on the shape and 
trajectory of American law for decades.”

Though some of Trump administrati on’s 
nominees to the federal judiciary have proven to 
be controversial, other Trump judicial nominees 
have, as Jeff rey Toobin noted in a recent New 
Yorker arti cle, “excellent formal qualifi cati ons.” 
More to the point in terms of possible 

Trulia case, in which several Delaware judges 
evinced their hosti lity to the type of disclosure 
only sett lements that frequently characterize 
the resoluti on of merger objecti on lawsuits. As a 
result of the unfavorable climate in the Delaware 
courts, the plainti ff s’ lawyers have shift ed many 
of their fi lings to federal court.

With merger objecti on lawsuits now most likely 
to be fi led outside Delaware, the questi on of 
whether or not judges in other jurisdicti ons — 
and in parti cular, federal district court judges 
— will follow the lead of Delaware’s courts in 
rejecti ng disclosure-only sett lements takes on 
greater signifi cance.

Last year, the Seventh Circuit, in a blistering 
opinion writt en by Judge Richard Posner in a 
merger objecti on lawsuit involving Walgreen’s 
acquisiti on of Alliance Boots, affi  rmati vely 
adopted the Delaware Chancery Court’s 
positi on on disclosure-only sett lements. Saying 
that these kinds of lawsuits are “a racket” and 
characterizing the additi onal disclosure that 
was the basis of the sett lement as “worthless,” 
the appellate court reversed the district court’s 
approval of the sett lement.

However, other courts have declined to follow 
the Delaware courts’ lead. For example, 
in February 2017, the New York Appellate 
Division, First Department, applying New York 
law, reversed a lower court’s rejecti on of the 
disclosure-only sett lement of a suit that had 
been fi led in connecti on with Verizon’s proposed 
acquisiti on of Vodafone subsidiaries holding 
ownership interests in Verizon Wireless. The 
appellate court considered the Trulia decision, 
but noted that while some observers have 
opined that decisions like Trulia and others 
“may signal the exti ncti on of ‘disclosure-only’ 
sett lements,” that conclusion, the court noted, 
“may be premature.”

If the federal courts show the same level 
of scruti ny and hosti lity to disclosure-only 
sett lements as have the Delaware courts, the 
fl ood of federal court merger objecti on suits may 
prove to be short-lived. However, if the federal 
courts decline to follow the Delaware courts’ 
lead, federal court merger objecti on liti gati on 
could remain an important corporate and 
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Event-driven lawsuits have been a signifi cant 
factor in the run up in the number of securiti es 
suit fi lings in recent years.

One example of this kind of lawsuit is the suit 
fi led against Arconic in the wake of the tragic 
Grenfell Tower fi re in London this past summer. 
It is hardly surprising in the wake of news stories 
that Arconic had manufactured the metal 
cladding used on the apartment tower that 
the company has become involved in liti gati on. 
What may strike some as surprising among the 
liti gati on arising in the wake of the building fi re 
was a securiti es class acti on lawsuit fi led in the 
United States.

On July 13, 2017, plainti ff s’ att orneys fi led a 
complaint in the Southern District of New York 
against Arconic and certain of its directors 
and offi  cers alleging: “(i) Arconic knowingly 
supplied its highly fl ammable Reynobond 
PE (polyethylene) cladding panels for use 
in constructi on; (ii) the foregoing conduct 
signifi cantly increased the risk of property 
damage, injury and/or death in buildings 
constructed with Arconic’s Reynobond PE panels; 
and (iii) as a result of the foregoing, Arconic’s 
public statements were materially false and 
misleading at all relevant ti mes.”

There were a number of these kinds of follow-
on suits fi led this past year. For example, in 
May 2017, Anadarko Petroleum was hit with a 
securiti es suit aft er the company closed down 
more than 3,000 of its verti cal wells following 
an explosion at a home in Colorado that killed 
one person and injured others. In March 2017, 
Caterpillar was named in a securiti es class acti on 
lawsuit following media reports that government 
investi gati ve agencies had raided the company’s 
corporate headquarters in connecti on with 
an investi gati on of the company’s tax strategy 
involving overseas units. And as discussed further 
below, several companies were sued in securiti es 
lawsuits this year following news reports that 
the company had been hit with a data breach or 
other cyber securiti es incident.

These kinds of event-driven lawsuits are nothing 
new; follow-on lawsuits have been a feature 
of the liti gati on landscape for years. To cite 
just one example from past years, a follow-on 

consequences of Trump’s judicial nominati ons, 
Toobin noted that “Trump is poised to reshape 
the judiciary in a notably conservati ve directi on.”

Notwithstanding a few recent stumbles, the 
Trump administrati on is well-positi oned to 
conti nue to place its nominees on the federal 
bench for at least as long as the President has the 
benefi t of a Republican-controlled Senate.

The decidedly conservati ve cast of the 
administrati on’s nominees will have a signifi cant 
impact on lower federal courts proceedings for 
years to come. This impact may take a number 
of forms, but among other things, one likely 
impact could be a more defendant-friendly 
approach to business disputes and other 
commercial matt ers, at least to the extent the 
administrati on’s nominees share the President’s 
anti -regulati on, business-friendly outlook. To 
the extent this defendant-friendly approach 
actually materializes, it could prove to provide a 
signifi cant boost to corporate liti gants and their 
D&O insurers.

4. EVENT-DRIVEN SECURITIES 
LAWSUITS SWELL THE NUMBER 
OF SECURITIES SUIT FILINGS  
The archetypal securiti es lawsuit alleges 
fi nancial misrepresentati ons, based on 
asserti ons that the company’s fi nancial 
statements falsely portrayed the company’s 
fi nancial conditi on - think Enron and WorldCom. 
But even though the number of securiti es 
lawsuit fi lings has increased every year for the 
last fi ve or six years, lawsuits based on alleged 
fi nancial misrepresentati ons are becoming 
increasingly rare.

There are fewer fi nancially-driven lawsuits 
because there are fewer fi nancial restatements. 
According to the most recent reports, the 
share of U.S. companies restati ng their fi nancial 
statements in 2016 hit their lowest level since 
2010, and the number of companies restati ng 
their fi nancials during 2016 was at its lowest level 
since at least 2002.

With fewer fi nancial restatements to target, 
plainti ff s’ lawyers have had to shift  their focus 
away from companies’ fi nancials and toward 
adverse developments in companies’ operati ons.  
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data breach-related shareholder derivati ve 
lawsuits have fared poorly, as these kinds of 
cases generally have been dismissed. The one 
excepti on is the Home Depot data breach-related 
shareholder derivati ve lawsuit. The Home Depot 
case was also dismissed but it eventually sett led 
while the appeal of the dismissal was pending; the 
case sett led for the company’s agreement to pay 
the plainti ff s’ att orneys’ fees of about $1.1 million.

Despite the relati vely poor prior track record 
in data breach-related D&O lawsuits, during 
this past year plainti ff s’ lawyers fi led a number 
of data breach-related securiti es class acti on 
lawsuits. The highest profi le case among these 
suits is the securiti es class acti on lawsuits fi led 
in September 2017 against Equifax and certain 
of its directors and offi  cers in the wake of the 
company’s announcement that it had sustained a 
data breach involving credit records of over 143 
million of its customers.

The Equifax lawsuit was followed in December 
2017 with the fi ling of a securiti es class acti on 
lawsuit against PayPal and certain of its offi  cers 
relati ng to an apparent data breach at the 
operati ons of its newly acquired TIO division, 
a bill-pay management company. Yet another 
lawsuit followed later in December, when plainti ff s’ 
lawyers fi led a securiti es class acti on lawsuit 
against Chinese online microfi nancing lender 
Qudian following news reports that Chinese 
authoriti es and police were investi gati ng a data 
leak at the company. These three new lawsuits 
follow the January 2017 data breach related 
securiti es class acti on lawsuit fi led against Yahoo.

The fl urry of fi lings this past year does raise the 
questi on of what it portends in terms of the 
likelihood for future data breach-related D&O 
liti gati on. How many of these lawsuits we might 
see is an interesti ng and important questi on for 
companies and their D&O insurers alike.

6. SEXUAL HARASSMENT 
ALLEGATIONS LEAD TO 
MANAGEMENT LIABILITY LAWSUITS  
During 2017, the news headlines were dominated 
by appalling revelati ons that leading politi cians, 
entertainers, politi cal candidates, and others 
engaged in sexual harassment, assault, and 
even worse misconduct. As the accounts of 
misconduct emerged, a dynamic has developed 

securiti es suit was fi led against BP in the wake of 
the Deepwater Horizon disaster. Similarly, there 
have been numerous examples in the past of 
the fi ling of civil lawsuits following companies’ 
announcement of the onset of a bribery 
investi gati on or enforcement acti on.

In many instances, these event-based lawsuits 
are being fi led by what has been described as 
“emerging” law fi rms; that is, law fi rms that 
were not responsible for signifi cant amounts of 
securiti es lawsuit fi lings in the past but have a 
signifi cant share of securiti es lawsuits now. 

The possibility of these kinds of cases arising is 
of course a problem for the companies involved, 
but it is also a problem for the companies’ D&O 
insurers. The risk exposure that these kinds of 
claims represent is not necessarily suscepti ble 
to underwriti ng - as it is hard to deduce the 
possibility that a company might experience this 
type of incident, or event-based claim through 
objecti ve underwriti ng that would permit risk 
segmentati on and aid risk selecti on. The absence 
of objecti ve underwriti ng criteria to allow 
underwriters to select away from this type of 
risk means that pricing will have to refl ect this 
element of frequency exposure. 

5. COMPANIES HIT WITH DATA 
BREACHES ARE TARGETED IN 
SECURITIES CLASS ACTION SUITS
Observers have long been predicti ng that we 
would see signifi cant amounts of data breach-
related D&O liti gati on. However, at least unti l 
recently, the liti gati on never really materialized, 
at least not in volume.

Among the most signifi cant reasons that we did 
not see much data breach-related securiti es 
class acti on liti gati on in the past is that by and 
large, companies’ share prices have not reacted 
signifi cantly to their announcements that they 
had sustained a data breach. In the absence of 
signifi cant stock price movement, the potenti al 
securiti es class acti on lawsuits were unatt racti ve 
to the plainti ff s’ lawyers.

Without a stock price drop that might support 
a securiti es class acti on lawsuit, the plainti ff s’ 
lawyers have fi led shareholder derivati ve suits, 
at least in the few instances where a data breach 
has led to any kind of D&O claim. However, 



CONTACT
RT SPECIALTY
180 North Stetson Avenue
Suite 4600
Chicago, IL 60601
312-784-6001
F: 312-784-6002
rtspecialty.com

rtspecialty.com | 5

The lawsuits against The Weinstein Company 
are, of course, categorically diff erent than the 
lawsuits involving 21st Century Fox and Signet 
Jewelers. The Weinstein Company lawsuits were 
fi led by the victi m or victi ms, seeking damages 
for the harm caused by the alleged misconduct 
itself. The lawsuits against the senior managers 
of 21st Century Fox and Signet Jewelers were 
brought by company shareholders, not by sexual 
harassment victi ms, and the lawsuits seek 
damages not for the harm to the victi ms but 
rather for harm to the company or to investors 
arising from the companies  failing to take steps 
to prevent the misconduct.

These D&O lawsuits represent a substanti al 
statement that the ongoing revelati ons of 
sexual misconduct will mean not only that the 
individual bad actors will be held accountable, 
but also that corporate executi ves and company 
offi  cials who permitt ed the behavior or turned 
a blind eye may also be called to account 
as well. The magnitude of the 21st Century 
Fox sett lement – which is one of the top ten 
largest derivati ve lawsuit sett lements ever – 
underscores the seriousness of these issues and 
the potenti al threat they represent in terms of 
management liability exposure.

7. UNDER NEW LEADERSHIP, THE 
SEC IS AN AGENCY IN TRANSITION, 
WITH NEW PRIORITIES  
On November 15, 2017, the SEC Enforcement 
Division released its annual report detailing its 
enforcement acti vity during the preceding fi scal 
year (which ended on September 30, 2017). The 
report’s enforcement stati sti cs suggest consistent 
levels of enforcement acti vity during the most 
recent year compared to the year before. But on 
closer review, the stati sti cs in the report refl ect 
an agency in transiti on. The changes under the 
new administrati on are parti cularly apparent with 
regard to the agency’s enforcement acti viti es 
involving publicly traded companies.

At fi rst impression, the division’s overall 
enforcement stati sti cs of the 2017 fi scal year 
appear to refl ect a drop in enforcement acti ons 
compared to the 2016 fi scal year, but this 
apparent drop is largely a refl ecti on of acti vity 
during FY 2016 related to the Commission’s 
Municipaliti es Conti nuing Disclosure Cooperati on 
(MCDC) initi ati ve. Thus, with the MCDC acti ons 

in which the victi ms come forward with their 
stories and seek to hold the wrongdoers 
accountable. A blockbuster sett lement entered in 
November 2017 now suggests that this dynamic 
may not be limited just to att empti ng to hold 
individuals accountable, but also involve eff orts 
to hold the wrongdoers’ companies’ executi ves 
accountable for allowing the misconduct or for 
turning a blind eye.

In what is one of the largest shareholder 
derivati ve sett lements ever, senior offi  cials of 
21st Century Fox have agreed to a $90 million 
sett lement (to be funded enti rely by insurance) 
of allegati ons that the company’s management 
permitt ed a culture of sexual and racial 
harassment to permeate the company, ulti mately 
resulti ng in fi nancial and reputati onal harm to 
the company. The sett lement included provisions 
for governance and compliance enhancements, 
including the creati on of a Workplace 
Professionalism and Inclusion Council.

While the 21st Century Fox lawsuit and 
sett lement represents the highest profi le 
example, it was not the only investor lawsuit fi led 
during the year against company management as 
a result of allegati ons of sexual misconduct.

For example, in March 2017, a plainti ff  
shareholder fi led a securiti es class acti on 
lawsuit in the Northern District of Texas against 
Signet Jewelers Ltd., alleging that senior 
company management had not only tolerated 
but parti cipated in an atmosphere of sexual 
harassment, including sexual assault.  The victi m’s 
accusati ons were made in earlier arbitrati on 
proceedings, but came to light in media reports 
aft er the arbitrati on records were unsealed. The 
plainti ff s alleged that the company’s share price 
declined following the media reports.

In additi on to the 21st Century Fox and Signet 
Jewelers lawsuits, two of the lawsuits women 
fi led against Harvey Weinstein alleging sexual 
misconduct have also named as a defendant 
The Weinstein Company itself; for example one 
of the lawsuits places blame on the company’s 
“executi ves, offi  cers, directors, managing agents 
and employees,” alleging they had “actual 
knowledge of Weinstein’s repeated acts of sexual 
misconduct with women.”
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“something has changed.” He cauti oned that 
it is too early to tell if these sudden declines are 
due to leadership shakeups at the agency, 
a drier pipeline of cases, or a broad policy shift  
in the enforcement program.

8. INITIAL COIN OFFERINGS 
(ICOS) PROLIFERATE, DRAWING 
REGULATORY SCRUTINY AND 
MULTIPLE SECURITIES LAWSUITS  
Anyone reading the business pages these days 
has to be aware that there has been a surge of 
interest and acti vity involving cryptocurrencies, 
and in parti cular involving initi al coin off erings 
(“ICOs”). According to news reports, the amount 
raised through ICOs in 2017 exceeded $4 billion. 
At least fi ve of the 2017 ICOs raised over $100 
million. This burgeoning acti vity notwithstanding, 
ICOs are at the center of controversy. Among 
other things, China and South Korea have 
banned ICOs. The SEC has already shown its 
willingness to pursue enforcement acti ons 
against ICO sponsors. At the same ti me, several 
of the 2017 ICO transacti ons have att racted 
securiti es class acti on liti gati on brought on 
behalf of off ering investors.

An ICO is an alternati ve method for raising capital. 
The process is intended to allow private startups to 
raise funding outside of traditi onal capital markets. 
In an ICO, the fi rm seeking funding creates a 
virtual coin or token and off ers it for public sale. 
In an October arti cle in which it explained the ICO 
process, the Wall Street Journal called the ICO 
process “a cross between a traditi onal initi al public 
stock off ering and a crowdfunding.”

In July 2017, the SEC issued an Investor 
Alert concerning ICOs, noti ng that in some 
circumstances an ICO may involve the off er or 
sale of securiti es and therefore be subject to the 
U.S. securiti es laws, and in other circumstances, 
off erings made in reliance on exempti ons from 
the securiti es laws may not in every instance 
be compliant with the requirements for the 
exempti on. The Alert includes an express warning 
against fraudulent acti vity.

In a separate July 25, 2017 press release, the 
SEC released its fi ndings that the tokens off ered 
by a specifi c virtual organizati on (The DAO) 
were securiti es, and therefore, subject to the 

taken into account, the agency’s 446 standalone 
acti ons during the 2017 FY appear to be 
signifi cantly below the 548 standalone acti ons in 
FY 2016. However, if the MCDC acti ons in 2016 
are disregarded, the 446 standalone acti ons in FY 
2017 are only slightly below the 464 standalone 
enforcement acti ons in FY 2016, representi ng 
a year-over-year drop of only about 4%. Again, 
disregarding the MCDC acti ons, the 754 total 
acti ons in 2017 is only slightly below the 784 total 
number of acti ons in FY 2016, also representi ng a 
drop of about 4%.

In terms of monetary recoveries, the 
enforcement division recovered a total of $3.789 
billion during FY 2017, representi ng a drop of 
about 7 percent. The report details how the vast 
bulk of the amounts recovered are att ributable 
to a very small number of large cases. In terms of 
both penalti es and disgorgements, well over two 
thirds of the amounts recovered are att ributable 
to the top 5% largest cases.

While the stati sti cs appear to refl ect acti vity 
levels during FY 2017 largely consistent with 
the prior year, a more detailed look at the 
division’s acti vity reveals signifi cant declines 
in several acti vity measures during the second 
half of the year.

A November 14, 2017 report from Cornerstone 
Research and the NYU Pollack Center for Law 
& Business enti tled “SEC Enforcement Acti vity: 
Public Companies and Subsidiaries, Fiscal Year 
2017 Update” shows that while there were 62 
new enforcement acti ons fi led against public 
companies and subsidiaries in FY 2017, there 
were only 17 new acti ons in the fi scal year’s 
second half, compared to 45 in the year’s fi rst 
half. As the Cornerstone Research and NYU report 
notes, “the ti ming of this drop corresponds with 
leadership changes at the SEC.”

In a November 14, 2017 Law 360 arti cle 
commenti ng on the SEC’s FY  2017 enforcement 
acti vity, NYU Law Professor Stephen Choi 
(one of the contributi ng authors to the 
Cornerstone Research and NYU report) is 
quoted as saying that acti vity levels and 
recoveries involving public companies in the 
second half of the year represent a “prett y 
dramati c drop” that clearly means that 
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Court is parti cularly keen to take up securiti es 
cases. It turns out that this percepti on has a basis 
in objecti ve fact. A recent paper by University of 
Toledo law school Professor Eric Chafee confi rms 
that since John Roberts became Chief Justi ce 
in 2005, the Court has averaged two securiti es 
opinions per court term, twice the number of the 
prior Rehnquist Court. 

The current term is no excepti on; the Court has 
three securiti es cases on its docket. The three 
cases will address some important securiti es law 
and securiti es liti gati on issues.

Cyan, Inc. v. Beaver County Employees 
Reti rement Fund: A recurring questi on that has 
arisen in recent years is whether or not state 
courts retain concurrent jurisdicti on over lawsuits 
alleging liability under the Securiti es Act of 1933.

Secti on 22(a) of the Securiti es Act of 1933 
provides for concurrent state court jurisdicti on 
for civil acti ons alleging violati ons of the ’33 
Act’s liability provisions. Secti on 22(a) specifi es 
further that when an acti on is brought in state 
court alleging a ’33 Act violati on, the case is not 
removable to federal court.

In the Securiti es Liti gati on Uniform Standards Act 
of 1998 (SLUSA), Congress enacted provisions to 
preempt state court jurisdicti on over federal law 
securiti es suits and to require the “covered class 
acti ons” to go forward in federal court.

Aft er SLUSA was enacted, the questi on arose 
whether or not SLUSA’s provisions pre-empt the 
concurrent state court jurisdicti on provisions in 
the ’33 Act. The questi on is signifi cant. In recent 
years, numerous IPO-related securiti es class acti on 
lawsuits have been fi led in state court, parti cularly 
in California. The questi on of whether post-SLUSA 
state courts retain their concurrent ’33 Act liability 
lawsuit jurisdicti on has vexed the courts and 
liti gants for years. This case off ers the opportunity 
for these questi ons to be fi nally resolved.

Digital Realty Trust, Inc. v. Somers: In June 2017, 
the Court also agreed to consider whether 
or not the Dodd-Frank Act’s anti -retaliati on 
provisions protect individuals who did not make a 
whistleblower report to the SEC, but rather made 
internal reports within their own companies.

securiti es laws. In its report of its investi gati on of 
The DAO, the agency emphasized that “whether 
a parti cular investment transacti on involves the 
off er or sale of a security – regardless of the 
terminology or technology used – will depend 
on the facts and circumstances, including the 
economic realiti es of the transacti on.”
In additi on, on September 25, 2017, when the 
SEC announced the creati on of an internal Cyber 
Task Force, among the specifi c areas the agency 
identi fi ed that the task force will explore was 
“violati ons involving distributed ledger technology 
and initi al coin off erings.” On December 1, 2017, 
the SEC’s newly formed Cyber Task Force initi ated 
its fi rst enforcement acti on against two individuals 
who had organized an ICO.

In additi on to this increased regulatory scruti ny, 
ICOs have also now att racted securiti es class 
acti on liti gati on. There were at least fi ve ICO-
related securiti es lawsuits fi led in 2017’s fi nal 
weeks, as well as one of other securiti es class 
acti on lawsuit fi led against a publicly traded 
blockchain services company.

The enforcement acti vity and the securiti es 
lawsuits suggest that at least some of these 
cryptocurrency transacti ons may have problems; 
yet ICOs conti nue to be all the rage. The 
att enti on and interest in ICOs seem likely to 
conti nue as long as the price of Bitcoin and 
other cryptocurrencies remain at stratospheric 
levels. The sharp drop in the price of Bitcoin and 
other cryptocurrencies just before Christmas 
suggests that these digital currencies could 
eventually fall back down to earth, which 
could leave a host of disappointed (and possibly 
angry) investors behind.

In light of the securiti es lawsuits, ICO investors 
are increasingly willing to assert securiti es law 
violati ons against ICO sponsors. At a minimum, 
it appears that ICOs have caught the att enti on of 
plainti ff s’ att orneys. A signifi cant downturn in the 
price of digital currencies could well att ract even 
further att enti on from the plainti ff s’ bar.

9. SUPREME COURT’S RECENT 
PENCHANT FOR TAKING UP 
SECURITIES CASES CONTINUES
For several years now, the Supreme Court’s 
acti ons have supported a percepti on that the 
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Last term in the case of CALPERS v. ANZ 
Securiti es, the Court held that while under the 
American Pipe doctrine, that fi ling of a securiti es 
class acti on tolls statutes of limitati ons, it does 
not toll the running of statutes of repose.

The China Agritech case raises the questi on 
whether American Pipe tolling tolls statutes 
of limitati on to permit previously absent class 
members to bring a subsequent class acti on 
outside the applicable limitati ons period. 

The plainti ff s in the China Agritech case fi led 
their securiti es class acti on lawsuit aft er two 
prior class acti on lawsuits that were nearly 
identi cal had previously been fi led. In each 
of the two prior suits, the trial court denied 
class certi fi cati on. The district court dismissed 
the plainti ff s’ third class complaint on statute 
of limitati ons grounds. But the Ninth Circuit 
allowed their lawsuit to go forward, reasoning 
that, under American Pipe, previously absent 
members can fi le new class acti ons because 
the limitati ons period is tolled while the earlier 
would-be class acti ons are pending.

In urging the Court to take up the case, China 
Agritech argued that while most of the circuit 
courts had refused to extend American Pipe as 
the plainti ff s sought to do here, three circuit 
courts, including the Ninth Circuit in the China 
Agritech case, as well as the Sixth and Seventh 
circuits, have permitt ed American Pipe to toll the 
statute of limitati ons for absent class members 
not only to pursue their own individual claims, 
but to pursue class acti on claims as well. China 
Agritech urged the court to take up the case in 
order to address the circuit split.

10. TOUGH D&O CLAIMS 
ENVIRONMENT AND RECORD 
CAT LOSSES MEANS A 
CHALLENGING MARKETPLACE 
FOR INSURERS
As the foregoing discussion shows, public 
company D&O insurers face a challenging claims 
environment. Record numbers of securiti es class 
acti on lawsuits and new threatening areas of 
potenti al future claims present the carriers with a 
grim claims outlook.

The Dodd-Frank Act’s defi niti ons seem to 
restrict the term “whistleblower” to those fi ling 
whistleblower reports with the SEC, but the 
Act’s anti -retaliati on provision seems to extend 
its protecti ons to other whistleblowers. As one 
district court said with respect to the tension 
between these two provisions, “at bott om, it is 
diffi  cult to fi nd a clear and simple way to read the 
statutory provisions … in perfect harmony with 
one another.”

Of potenti al relevance to the resoluti on of 
these issues, the SEC’s regulati ons interpret the 
Act’s provisions to extend the anti -retaliati on 
protecti ons to all those who make disclosures of 
suspected violati ons, whether the disclosures are 
made internally or to the SEC.

In taking up the case, the Court will not only 
address the split between the circuits on 
the issues surrounding the Dodd-Frank Act’s 
whistleblower anti -retaliati on protecti ons, but 
it may also have the opportunity to take up the 
“Chevron deference” issue.

Under this doctrine, which refers to the U.S. 
Supreme Court 1984 decision in Chevron U.S.A., 
Inc. v. Natural Resources Defense Council, 
Inc., courts defer to agency interpretati ons of 
statutory mandates unless the interpretati ons 
are unreasonable. 

To the extent the court takes up the Chevron 
deference issue, it will address the questi on 
of whether or not it should defer to the SEC’s 
interpretati on of the reach of the Dodd-Frank 
Act’s anti -retaliati on provisions.

China Agritech Inc. v. Resh: In December, the 
Court agreed to take up the second case the 
Court has accepted in successive terms involving 
statute of limitati ons tolling issues under the 
Court’s American Pipe tolling doctrine.

In its 1974 decision in American Pipe & 
Constructi on Co. v. Utah, the U.S. Supreme 
Court held that the fi ling of a class acti on 
complaint tolls the running of the statute of 
limitati ons for other class members who might 
want to fi le their own individual acti on or 
intervene in the class acti on.
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many D&O insurance buyers’ overall insurance 
costs will be stable – and in some cases even 
conti nuing to decline.

Whether these conditi ons will hold aft er the 
insurers’ report their year-end results remains 
to be seen. There are clear suggesti ons that 
as a result of the signifi cant property losses 
during calendar year 2017, P&C insurers will 
be pushing for rate increases. These changes, if 
they do come, will likely fi rst materialize in the 
property lines. It could be some ti me before 
these industry-wide changes make their way to 
the other coverages, including the management 
liability insurance lines.

There is one parti cular part of the management 
liability insurance marketplace that warrants 
additi onal comment — the Employment Practi ces 
Liability (EPL) Insurance segment. There is a 
general sense that the “Weinstein Eff ect” could 
translate into a signifi cant increase in the number 
of sexual harassment and discriminati on claims in 
the months ahead. The extent to which there is a 
signifi cant increase in the number of EPL claims 
could potenti ally impact both EPL premiums 
and retenti ons. Indeed, the expectati on of 
increased numbers and severity of claims could 
by itself contribute to a premium increase. At a 
minimum, these concerns may mean increased 
underwriti ng. The extent of the impact of these 
factors on the EPL insurance marketplace will be 
an important issue to watch in 2018.

The claims challenges in the D&O arena during 
2017 arose in what was overall a diffi  cult year 
for Property and Casualty (P&C) insurers. 2017 
was by some measures a record year for losses 
from natural catastrophes, with three Atlanti c 
Ocean hurricanes making landfall, two sets of 
California wildfi res, and a major earthquake 
in Mexico. With the insurers’ fi nancial results 
generally strained from the year’s numerous 
signifi cant natural events, D&O insurance 
underwriters likely will face corporate pressure 
to increase rates. In certain segments of the D&O 
insurance marketplace (for example, biotech and 
pharmaceuti cal companies), the carriers are in 
fact already pushing for rate increases. At least 
some carriers have already signaled their intent 
to try to seek increases in the management 
liability insurance lines during 2018.

Whether and to what extent the D&O insurers 
actually achieve rate increases across the 
marketplace will depend to a large extent 
on the level of competi ti on. The fact is that 
notwithstanding the adverse D&O claims 
environment and the larger context of the 
year’s signifi cant cat losses, the D&O insurance 
marketplace remains competi ti ve, at least for 
many accounts, parti cularly for excess coverage. 
The end result, at least for now, seems to be that 
even where the primary insurers are able to hold 
the line or even secure a rate increase, conti nuing 
competi ti on at the excess levels means that 
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