APPLY TO ME?

A Look at the Professional

ith government stim-
ulus money trickling
down through the
system,  numerous
civil projects have
either started, are in the process
of being bid or have entered plan-
ning stages. All of these projects will
require an array of insurances—from
general liability to auto liability cov-
erage by the winning contractors.
However, requirements for profes-
sional liability insurance are now on
the rise in nearly all construction
projects even if neither design nor
engineering services are involved.
That’s because insurance specs are
often written for the widest pos-
sible audience and only occasionally
tailored to address individual project
aspects.

The Contracts

A project’s bid specs are often writ-
ten for the widest audience that
could possibly be doing the work.
Only occasionally are the insurance
specifications tailored to address
individual aspects of the project. The
“one-size-fits-all” request for proposal
(RFP), bid specs or insurance require-
ments are convenient for the owner.
In many instances, certain aspects
of these specs are simply copied over
from a previous contract. The bottom
line is that these documents aren't
perfect and shouldn't be considered

Risky Business

DO THESE INSURANCE SPECS

Liability Requirement

as the final draft or non-negotiable
aspects of a contract.

Communication
When faced with a situation whers

strictly contracting services, a con-
tractor should discuss this require-
ment and others, as necessary, with
the owner. It may be found that pro-
fessional liability coverage is not nec-
essary and can be waived or removed
from the insurance requirements alto-
gether. Ultimately, this would benefit
the owner since more potential bid-
ders would likely be attracted to the
project. In addition, contractors may
lower their bids due to the removal of
the added insurance expense.
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“ [t may be found
that profes-

sional liability cover-
age is not necessary
and can be waived

or removed from

the insurance
requirements

However, if the professional lia-
bility coverage is applicable, the

communication should continue so

altogether.
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Risky Business J,F 'YHonrnyes Specs Apply To Me?

“ ...all contractors should be aware of their
options, which include purchasing pro-

Other areas that can push a con-
tractor’s exposure toward the “high
end” of the scale include:

» Providing value engineering
services, constructability reviews,
selection of architects and engi-
neers and other subcontractors,
supervision of work, pre-con-
struction services, etc.

» Construction manager activities
including providing advice to
project owners

» Subcontracting design work or
partnering in a joint effort with
architects and/or engineers

» Employing the services of design
professionals

» Accepting responsibility for the
project’s design via contract

Between a Rock and
a Hard Place
Contractors can find themselves
caught between a rock and hard place
when they desperately want to win a
contract bid but are also deeply con-
cerned about their potential expo-
sures and the related expenses if the
project is won. This is especially true
when the winning contractor who
pushes back and asks questions about
the applicability of the insurance
specs, or simply puts in a bid noting
that they will not/cannot comply
with all the specifications, will not
be awarded the job. That’s because
they believe the work will go to any
number of other contractors who
won't push back. For these contrac-
tors, professional liability exposure
is a challenge that will be dealt with
another day, if necessary, through
either negotiation or litigation.
However, all contractors should be
aware of their options, which include
purchasing professional liability
insurance to safeqguard their services
and businesses. To ascertain their
need of such coverage, contractors

fessional liability insurance to safequard ,,

their services and businesses.

should thoroughly define the scope of
the professional services provided to
the project, determine their position
on the professional liability scale
mentioned previously and weigh
both against the revenue to be paid
for their services. Once complete, the
possible insurance solutions available
to these contractors include:
» Structuring coverage that is
project-specific
The few insurance companies
that do offer this form of insur-
ance often tend to insure larger
projects (starting at $50 million
to $100 million contract values).
In addition, other insurers only
consider extending this option if
the contractor is already insured
by that company.

» Structuring a blanket policy
covering all of the contractor’s
exposures
This is not project-specific and
can satisfy the professional
liability requirement, but only if
dedicated limit

} wn

then the project-specific method
is the only alternative). However,
it must be noted that professional-
only inclusions are difficult to
receive. Although, the purchase

of combined professional and pol-
lution coverage can open the door
to several more companies that
provide both forms of insurance.

» Choose an alternative method
When the insurance requirement
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is for limits in excess of $1 mil-
lion, and the limits do not have
to be dedicated to the project,

an alternative method should be
chosen. Contractors in this situ-
ation can buy the blanket policy
(professional-only or professional/
pollution) for the $1 million
limits and then purchase a proj-
ect-excess endorsement to satisfy
the limit requirement of the
contract. The excess limits apply
only to the specific project, but
the primary layer of limits applies
to the entire contractor’s work. In
most cases, this alternative can
present the most cost-effective
way to meet the increased limits.

But, in the end no contractor
should make these choices zlone. All
should seek ths competent advice
of legal counsel and insurance pro-

fessionzls who are extremely adept

in matters of professional liability

less. ®

Tim Farrell is senior vice president of
New Day Underwriting Managers in
Bordentown, NJ. New Day is a specialty
intermediary for insurance agents and
brokers with expertise in environmental
insurance, environmental risk manage-
ment and construction related profes-
sional liability. Farrell can be reached
at 609 298-3516 ext. 103 or
tim.farrell@newdayunderwriting.com.
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